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Does High Tech Require
a New Antitrust Framework?

Luis Cabral
New York University

Prepared for panel on

Intellectual Property & Competition Policy

Tokyo, July 13, 2019

EINYU STERN
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Google has too much power, and they're
using that power to hurt small businesses,
stifle innovation, and tilt the playing field
against everyone else. It’s time to fight
back. That’s why | have a plan to break
up Google and the other big tech
companies. — Elizabeth Warren

Does high tech require a new antitrust framework?

e Ry

M&A provide an important vehicle for tech transfer.
Proposal: greater emphasis on ex-post regulation
(and divestiture), less on traditional merger analysis.

A 4 A

Other than M&A, most current issues are not new:
collusion, vertical foreclosure, predation, natural
monopoly, etc. Need to apply existing framework!

EB A =
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Antitrust and innovation

* Proposed solution: greater emphasis on ex-post policy rather then
ex-ante policy.

* Forced divestiture rather than blocked acquisitions
(some false negatives better than multiple false positives)

* Regulation (many platforms are becoming like “utilities”)

¢ Step up policy against abuse of dominant position

EINYU STERN

Merger assessment in digital
markets needs a reset. ...

We believe that the correct
application of economic analysis
would result in more merger
enforcement. — Jason Furman
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r

On February 26, 2019, the
US FTC's Bureau of
Competition announced the
creation of a task force
dedicated to monitoring
competition in U.S.
technology markets.

A

This task force will monitor
and review potential
mergers, consummated
mergers, and other
potentially anticompetitive
conduct, such as
monopolistic practices. FEDERAL
TRADE
cOMMISSION

{&;';w/q {.7‘“: :

|

BUILDING
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Would Granting Users Property
Rights to their Data Promote
Competition (and Privacy)?

Michael L. Katz

Intellectual Property and
Competition Policy

13 July 2019

University of California
Berkeley

Haan School of Business

User big data are central to many
platform’s strategies.

ISErs @
@ Platform G
@ uUsers

Platform utilizes data about B-side users to predict their
behavior in ways that are valuable to A-side users making
product design, pricing, and promotion decisions.

Bl -
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Potential Problems and Solutions

* If user data are a key input and lack substitutes, then a
platform might engage in exclusion by limiting—or
making more costly—rivals’ access to user data.

— Can lead to high concentration and a “data barrier to entry.”

— Moreover, when consumers benefit from the use of the data,
there can be high switching and multi-homing costs.

* Some of the possible uses of user data raise issues
regarding price discrimination and user privacy.

* User data IPRs to the rescue?
— Right to withhold data to allow monetization or to protect
privacy.
— Right to transfer data to allow monetization, reduce platform
entry barriers, and prevent exclusion and lock in.

One Set of Proposed Principles

* Establish a federally-recognized class of online data
property that includes data consumers generate on online
platforms and devices — such as search data, location data,
data about their responses to advertising and data included
in their online posts — essentially, all the online data that
makes up their “Virtual You;”

* Recognize in federal law that this data is the property of
the consumers who generate it;

* Enable consumers to oversee the commercial use of their
data property and to preclude the use of their data should
they choose to do so...

10 July 2019 press release by Representative Doug Collins,
Ranking Member of the U.S. House Judiciary Committee.
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User-Data IPRs and Exclusion

* Would users protect competition?
— Results on “naked exclusion” suggest otherwise.

— Should users be allowed to enter into exclusive contracts with
platforms?

* Whose data are they, anyway?
— Joint production with the platform (e.g., Internet search history)

* Need for mandatory data portability?

— Difficult issues about who bears the costs and what data are
stored in what form.

— Affects platform incentives—less incentive to collect data, say
by offering a very attractive platform.

— The competitive effects of switching costs are complex.

User-Data IPRs and Privacy

* |PRs raise difficult questions regarding which data are a
user’s data
— A social-network “privacy thicket.”

* |PRs may not protect user privacy.
— What matters is how the platform and A-side users interpret
and react to a B-side user’s refusal to provide data?
* Firms’ beliefs about you: employer or firm providing you services
— May need to: (a) ban data provision, or (b) mandate “no
penalty for privacy.”
* Mandating that privacy be free means NOT paying people for
their data.

— Either policy may undermine business models that generally
promote consumers’ welfare.

-27-



Law and Economics Review vol.15, Nol (Sep.2019)

JLEA

Privacy and the Missing Price

* Privacy as Product Quality: No theorem stating that firms
with market power undersupply privacy (Spence).

* Undersupply by monopoly media platform.

— Monopsony: by weakening privacy, platform pays users less (in
kind) for being an input into the sale of advertising.

— Monopoly: by weakening privacy and losing users, platform
restricts the supply of advertising, leading to a higher price.
* Distortions with competing media platforms.
- Lack of monetary transfers can lead to oversupply of privacy: only
way to attract users to is to offer a higher-quality service.
* If monetary transfers between platform and users are
implemented:
— The equilibrium level of privacy may rise or fall.
— Consumer welfare may fall as privacy rises.

Summary of Today’s Summary

Granting users IPRs for their data:
* raises difficult questions regarding which data are
“their” data;
* is, by itself, insufficient to protect against exclusionary
platform behavior; and

* may not protect user privacy.

Public policies that supplement user data IPRs can have
harmful unintended consequences:

* data portability mandates raise difficult issues about
who bears the costs and what data are stored in what
form; and

* policies that mandate “no penalty for privacy” may
undermine business models that generally promote
consumers’ welfare.
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Symposium on “Intellectual Property and Competition Policy”

Enforcement of Standard

Essential Patents:
A View from a Japanese IP Law Scholar

Masabumi Suzuki
Dean & Professor
Graduate School of Law, Nagoya University

Outline

« Introduction: Standards and patents

» Enforcement of FRAND-encumbered SEPs
Overview
Court decisions in Japan and the EU
Competition law
JEFTC Guidelines
JPO Guides
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INTRODUCTION:
STANDARDS AND PATENTS

Importance of Standards and SEPs

» Development of ICTs and interconnectivity

— Increasing importance of standards

» Advanced standards tend to contain many
technologies covered by patents.

» “Complex products” such as smart-phones adopt
many standards, and use many patented
technologies.

« Large transaction costs may pose a serious
obstacle to ex ante bargaining (i.e., licensing).
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Problems about SEPs

« If holders of SEPs are free to enforce the patents éparticularly
by injunctions) against implementers of the standard, the
following problems are likely to occur.

« “Holdup” problem
Implementers would be forced to agree to pay excessive royalties
because of the sunk costs (=the infringer has already made an
investment on the product) and/or switching costs (=circumventing
the invention would cause additional costs).

« Royalty stacking problem
For SEPs containing many patents, implementers have to pay a
huge amount of accumulated royalties.

« “Holdout” (reverse holdup) problem
If the enforcement of SEPs is overly suppressed, implementers
would try to act to pay a royalty that is unfairly low.

Measures taken by SSOs

Standard SEP

sl holder
Organization |Commitments —
to disclose the SEPs
. - to license on “FRAND”
IPR Policy .

* FRAND: fair, reasonable,
and non-discriminatory

Standard
implementers

forcement of SEPs?
License on FRAND terms?
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Legal Disputes Involving
FRAND-encumbered SEPs

Patent infringement App%e v. i{amsm;g (Jaspan)’. _
Disputes ﬁ?gf v. Motorola (US), Ericsson v. D-Link Sys.

Huawei v. ZTE (Germany, EU), Unwired Planet
v. Huawei (UK), etc.

Disputes under Samsung case (EU), Motorola case (EU),
Competition law Qualcomm case (US, Japan, Korea, etc.), ete.

Contractual Disputes Microsoft v. Motorola (US), ete.

Enforcement of
FRAND-encumbered SEPs
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Enforcement of FRAND-encumbered
SEPs

« It has been almost universally agreed that the
enforcement of FRAND-encumbered SEPs, granting
of injunctions in particular, should be restricted
against willing licensees.

- However, there are different approaches or
unclarified issues as to

- legal grounds for the restriction of enforcement,

- legal effects of FRAND declarations,

- willing licensees,

- claims for damages, and

- level of FRAND royalties.

10

Legal basis for restricting
the enforcement of SEPs

a

Japan doctrine of abuse of right Apple v. Samsung
US contract Microsoft v. Motorola
theory of remedies Apple v. Motorola

Germany (EU) defense of anticompetitive ~ Orange-Book-Standard
practice Huawei v. ZTE
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Court decisions in Japan

» Apple v. Samsung
- decisions by the Tokyo District Court (2013) and

the IP High Court (2014)

« Imation v. One-blue
- decision by the Tokyo District Court (2015)

Apple v. Samsung

» The leading case in Japan with regard to the
enforcement of Samsung’s FRAND-encumbered
SEP related to the UMTS standard.

1) Samsung filed petitions for preliminary
injunctions against Apple, alleging that Apple’s
products infringed the SEP.

2) Apple sued Samsung, asking for a declaratory
judgment to confirm Samsung was not entitled
to seek damages.
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Apple v. Samsung

» Tokyo District Court (February 28,
2013) 2011 (Wa) 38969 (28), 2011 (Yo)
22027 and 22098.

- IP High Court, Special Division
(May 16, 2014) 2013 (Ne) 10043,
2013 (Ra) 10007 and 10008.

IP High Ct. on FRAND and licensing

contracts

« Applicable law for interpretation with respect to
the formation of contracts through the FRAND
declaration by Samsung: French law

» “The FRAND declaration could not be
considered as an offer for a contract, and no
license agreement was formed as a result
of the declaration.”
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IP High Ct. on FRAND and licensing
contracts

« However, the IP High Court recognized
Samsung’s obligation to negotiate in good faith
with Apple for the execution of a FRAND license
agreement, based on the principle of good faith
under the Japanese Civil Code.

Tokyo District Ct. on injunction and
damages

« Tokyo District Court
1) dismissed Samsung’s petitions for preliminary
injunctions, and
2) issued a declaratory judgment denying
Samsung’s right to seek any damages.
» Such a denial of remedies was based on the
doctrine of abuse of right.
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IP High Ct. on injunction and damages

« IP High Court

1) also refused to grant preliminary injunctions,
and

2) denied the right of Samsung to seek damages
exceeding the amount equivalent to the royalty
under FRAND conditions (i.e., awarding of
damages equivalent to FRAND-royalties
was affirmed).

IP High Ct. on injunctions

« Considering the holdup problem, holders of
FRAND-encumbered SEPs should not be allowed to
seek an injunction against a party willing to obtain a
license under the FRAND terms as such an exercise
of the patent right would constitute an abuse of right.

« Meanwhile, an injunction against a party working
the invention should be allowed if it has no intention
for such a license.

« The burden of proof of the willing licensee
requirement is on the all?ed-infrmger
(implementer of the standard), but strict scrutiny
shall be made before determining the lack of
the willingness on the side of the infringer.
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19

IP High Ct. on damages

« Claims for damages exceeding the FRAND royalty
should be denied as an abuse of right, as long as the
alleged-infringer successfully proves the fact that the
patentee had made a FRAND declaration.

- Meanwhile, if the patentee successfully proves that
the infringer has no intention of obtaining a FRAND
license, the patentee should be allowed to claim
damages exceeding the FRAND royalty.

« On the other hand, if the alleged-infringer
successfully proves special circumstances, such as
extreme unfairness regarding the patentee’s claim
for damages not exceeding the FRAND royalty, the
patentee’s claim is restricted as an abuse of right.

20

Framework by IP High Ct

« Baseline (when the both parties are giving FRAND offers
but cannot reach an agreement):
no injunction + FRAND royalty

« the burden of proof of (a lack of) a willing licensee
requirement

- on the implementer as to injunctions

- on the patentee as to damages exceeding the FRAND
royalty

+ The Court did not present a criterion to judge whether
the standard implementer was a willing licensee or not.
= Remaining issue
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The “abuse of right” approach

« Advantage

- In Japan, this is almost the only practically possible
way to restrict patent enforcement against
infringement. (No discretion in granting injunction.
Anti-competitiveness may be just one reason for an
abuse of right.)

« Disadvantage

- Ambiguity and unpredictability.
— The IP High Court tried to mitigate this problem by
presenting a general and clear standard.

Damage claim by a SEP holder

« Under the IP High Court decision, a claim for
damages by a SEP holder is restricted just like a
claim for injunctions.

« Namely, even if the SEP holder (who gave a FRAND
declaration) has been giving offers on FRAND terms
to an implementer, he/she can be awarded only
damages equivalent to a FRAND royalty when the
infringing implementer is considered to be a willing
licensee.

« Such a treatment is different from practices in some
other countries.
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IP High Ct. on the FRAND royalty

* (A X B) X 5% +529
A: the sales turnover of the infringing products
B: the contribution ratio of the compliance with the
UMTS standard by the infringing products
5%: the royalty rate cap which is applied to prevent
the aggregate amount of too high of royalties (= to
avoid royalty stacking)
529: the number of the essential patents for the
UMTS standard

Calculation of the FRAND royalty

- IP High Ct.

- calculation of damages are done after
determining the validity and infringement
- multiplying by the contribution ratio and 5%

- dividing by the number of SEPs without taking
their different values into account

- Was the actual amount too low?
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IP High Ct. on anti-competitiveness of
the enforcement of SEPs

 Because the IP High Court found Apple to be a
willing licensee and that fact was a sufficient
reason for recognizing an abuse of right, the
Court did not discuss anti-competitiveness of the
claim for injunctions.

+ The award of damages was examined in a suit on
the merits, but the IP High Court just said “the
entire evidence is not sufficient to prove that the
claim for damages not exceeding the FRAND
royalty constitutes a breach of the Antimonopoly
Act.”

Huawei v. ZTE (2015)

« CJEU, 16 July 2015, C-170/13.

- When the holder of FRAND-encumbered SEPs seeks
an injunction against a standard implementer, the
claim would be an abuse of the dominant market
position (a violation of Article 102 TFEU) unless the
holder takes certain steps (such as a prior notice or
consultation) as described by the CJEU.

- If the SEP holder has taken the necessary steps, the
alleged infringer (standard implementer) cannot
avoid an injunction unless it also takes certain steps
and become qualified as a willing licensee.
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Competition law

» Possible claims under the Japanese Antimonopoly
Act (AMA)

- unfair trade practices (price differentiation, refusal
to trade, discriminatory treatment of trade terms,
interference with a competitor’s transactions, etc.)

- private monopolization (when a substantial
restraint of competition is found)

Competition law

» Given the decision by the IP High Ct., it would
not be needed as much to allow a defense of
anticompetitive conduects in civil litigation on
infringements of SEPs.

- However, as a matter of competition policy,
clarification of the treatment of enforcement of
SEPs under the AMA is warranted, because the
possibility of the imposition of severe sanctions
(surcharges and even criminal sanctions) might
affect the patentee’s behavior.
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Imation v. One-blue
(Tokyo D. Ct. Feb. 18, 2015)

« A case decided under the Unfair Competition
Prevention Act.

» The defendant (Y) was a patent management
company which was entrusted with FRAND-
encumbered SEPs related to standards for blue-ray
discs (BDs) by the patentees.

« The plaintiff (X) was selling BDs adopting the
standards.

+ Y sent warning letters to X’s major clients
mentioning Y’s right to injunction against X’s
infringement of the SEPs.

Imation v. One-blue
(Tokyo D. Ct. Feb. 18, 2015)

« X sued against Y, alleging that Y’s conducts
constituted
- acts of unfair competition (false allegation) , and
- unfair trade practices (interference with a
competitor's transactions)

« The Tokyo District Court affirmed that Y’s
conducts were acts of unfair competition, because
X was willing to agree on a FRAND-based license
contract and thus Y could not enjoin X’s sale of
BDs.
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Imation v. One-blue
(Tokyo D. Ct. Feb. 18, 2015)

« Commentators (competition law scholars) say
that the same conclusion could be reached as to
the presence of unfair trade practices under the
Antimonopoly Act.

JFTC’s Guidelines for the Use of IP
under the AMA (2016)

» Refusal to license or bring an action
for injunction against a party who is
willing to take a license by a FRAND-
encumbered SEP holder may fall
under
- private monopolization, or
- unfair trade practices.
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JFTC’s Guidelines for the Use of IP
under the AMA (2016)

« The description above shall be applied no matter
whether the act is taken by the party which made
the FRAND Declaration or by the party which
took over the FRAND-encumbered SEP or is
entrusted to manage the FRAND-encumbered
SEPs.

JFTC’s Guidelines for the Use of IP
under the AMA (2016)

» Whether a party is a “willing licensee” (one willing to take a
license on FRAND terms) or not should be judged based on the
situation of each case in light of the behavior of the both sides in
licensing negotiations, etc. (For example, the presence or absence
of the presentation of the infringement designating the patent
and specifying the way in which it has been infringed, the
presence or absence of the offer for a license on the conditions
specifying its reasonable base, the correspondence attitude to the
offers such as prompt and reasonable counter offers and whether
or not the parties undertake licensing negotiations in good faith
in light of the normal business practices.) Even if a party which
intends to be licensed challenges dispute validity, essentiality or
possible infringement of the SEP, the fact itself should not be
considered as grounds to deny that the party is a “willing
licensee” as long as the party undertakes licensing negotiations in
good faith in light of the normal business practices.
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Remaining issues

« Specific criteria for judging the willingness
of standard implementers

» Reason why transferees of FRAND-
encumbered SEPs also bear the obligation
under the declaration

Efforts by the JPO

» “Guide to Licensing Negotiations
Involving SEPs” (Japan Patent Office,
June 5, 2018)
http://www.ipo.go.ip/torikumi e/hiroba
e/sep portal e.htm

« The JPO at first tried to introduce an
administrative adjudication system to
determine SEP licensing terms, but gave
up the idea.
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“Guide to Licensing Negotiations Involving
SEPs” (JPO)

+ The Guide “aims to enhance transparency and
predictability, facilitate negotiations between rights
holders and implementers, and help prevent or quickly
resolve disputes concerning the licensing” of SEPs.

* The Guide “is not intended to be prescriptive, is in no
way legally binding, and does not forejudge future
judicial rulings.”

+ “It is intended to summarize issues concerning
licensing negotiations as objectively as possible based
on the current state of court rulings, the judgment of
competition authorities, and licensing practices, etc.”

Thank you for your attention.

msuzuki@law.nagoya-u.ac.jp
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Japan Law and Economics Association
July 13, 2019
Komazawa University

Intellectual Property and Competition Policy
The JFTC Decision in Qualcomm
(Summary)

Tadashi Shiraishi
University of Tokyo

The Japan Fair Trade Commission (JFTC) delivered its Decision on the
Qualcomm case on March 13, 2019. The Decision revoked the JFTC'’s order
in 2009 which concluded that certain conduct by Qualcomm violated the
Japanese competition law, the Antimonopoly Act.

The JFTC was concerned that Qualcomm’s No-assertion-of-patents
(NAP) clauses might have stifled incentive to innovate by its Japanese
licensees. In general, an NAP clause refers to a contractual restraint in which
the licensor prohibits the licensee from enforcing licensee’s patents against
the licensor and other licensees.

The differences between the Microsoft Decision and the Qualcomm
Decision will be examined. The JFTC successfully accused Microsoft in 2008
based on similar clauses.

According to the JFTC, the NAP clauses in the Qualcomm case were so
limited that they did not cause a sufficient decrease in incentive to innovate by
the Japanese licensees.

Microsoft proposed similar arguments in its proceedings more than ten
years ago. The primary coverage of the patents in the Microsoff case was
audio-visual technologies. The licensees were prohibited from enforcing their
patents in relation to Windows products, but they were allowed to enforce
them in relation to audio-visual home appliances without Windows, such as
Blu-ray devices. The JFTC rejected Microsoft's arguments. The more rewards
to patent holders, the more innovations potential patentees would generate:
this was the theory supported by the JFTC in 2008.

In the Qualcomm Decision, even though licensees were prohibited from
patent enforcement to some extent, the JFTC admitted that the licensees had
enough incentive to innovate by earning money from other sources.

The Qualcomm Decision is not friendly to monopolists. By correcting its
theory, which had been distorted since the Microsoft case, the JFTC acquired
a theoretical basis to handle digital giants by outlawing too much reward to
monopolists.
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Restricting SEP Holders™ Right to
Injunction: Are We on the Right Path?

Japan Law and Economics Association
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Kensuke Kubo
Faculty of Business and Commerce, Keio University

Nature of Standard Essential Patents

« SEPs cover complementary technologies that are combined to
make a product

* Innovation capabilities are distributed across multiple entities
- Heterogeneous entities are involved in innovation and implementation:
non-implementing innovators, downstream implementers, vertically
integrated firms
* Product development generally begins before licensing terms are
determined
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Issue 1: Royalty Stacking

« When patent holders independently set their per-unit royalty rates,
each rate becomes excessively high — not only for the implementers
but also for the patent holders as a group

« A patent pool sets a lower combined per-unit royalty rate for the
entire pool, while increasing patent holders’ collective royalty income

« With heterogenous membership, sustaining the pool becomes
difficult (Aoki and Nagaoka, 2004)

 Dispersion of patent values also makes it difficult for pools to attract
high-value patents

Issue 2: Patent Hold-up

» Because licensing terms for SEPs are negotiated after they have
been incorporated into the standard and implementers have
begun product development, patent holders are in a position to
engage in hold-up

» Lemley and Shapiro (2007) show that ex post negotiated royalty
rates are higher than the ex ante benchmark rate when SEP
holders are able to obtain an injunction against infringers

« This leads them to advocate a restriction on SEP holders’ right
to injunction

-50 -



EERBEZMR 15815(201959A) BEREFR

Restrictions on Right to Injunction

» U.S. Department of Justice/Patent & Trademark Office,
Policy Statement on Remedies for SEPs Subject to F/RAND
Commitments

> “[T]he public interest may preclude the issuance of an exclusion
order* in cases where the infringer is acting within the scope of the

patent holder's F/RAND commitment and is able, and has not refused,
to license on F/RAND terms”

* Exclusion orders under Section 337 of the Tariff Act. Footnote 1 states that “similar principles
apply to the granting of injunctive relief in U.S. federal courts™.

Restrictions on Right to Injunction

» Japan Fair Trade Commission, Guidelines for the Use of Intellectual
Property under the Antimonopoly Act

» Japan Patent Office, Guide to Licensing Negotiations Involving SEPs

» “Legal precedents across the world seem to be converging toward
permitting injunctions concerning FRAND-encumbered SEPs only in limited
situations”
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Emergence of Differing Views

» Ohlhausen (Stanford Technology Law Review, 2017)

= “[T]he FTC has adopted a ‘no injunction rule’ for SEP owners who
have agreed to license on RAND terms -+ [T]here is no basis in
competition law for adopting such a rule”

 Delrahim (2017/11 remarks)

> “| believe Judge Posner was badly mistaken in the Apple v. Motorola
case, in which he held that IP owners who make FRAND
commitments somehow sacrifice their right even to seek an
injunction ... [T]he Federal Circuit ... ruling did not improve matters
much”

Effect of Restricting Injunction Rights

» The interpretation of “FRAND" often diverges between patent
holders and implementers, leading to divergence in their
respective royalty offers

« Bargaining theory informs us that negotiated royalties will
strongly depend on disagreement payoffs

By increasing the implementer’s disagreement payoffs, restriction
of SEP holders’ injunction rights causes the negotiated rate to
approach the “implementer’s version” of FRAND
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Case Study: /mation v. One-Blue (2015)

» Divergence in “FRAND" royalties

= One-Blue (patent holder): 8.6~10.9 JPY per standard recordable or
rewritable Blu-ray disc*

 Imation (implementer): 3.5% of Imation's sourcing price

» Neither offer was revised
» One-Blue refused to negotiate, claiming its non-discrimination
policy precluded differential pricing; it also failed to submit any
justifying material during negotiations

* Average retail price of BD-R (25GB) was around 65 JPY; BD-RE (25GB) was around 100 PY - both
in early to mid-2012

The Parties’ Arguments

 Imation’s grounds for claiming hold-up and royalty stacking
» Adding One-Blue’s royalty offer to its average cost would cause it to lose money

» Royalties paid to Premier BD (another patent pool covering more patents) was
only 5.2~7.2 JPY per disc

+ |t was not clear whether One-Blue’s implementer-members were all paying
royalties

* One-Blue's counterargument

- Comparable patent pools for the DVD standard (covering fewer patents)
charged royalties that were commensurate to One-Blue in percentage-of-
product-price terms
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Tokyo District Court Decision

« Based on precedent (Apple v. Samsung, 2014), an SEP holder
commits an abuse of rights by seeking injunction against a
willing licensee for a FRAND-encumbered patent

 Imation has demonstrated itself to be a willing licensee

» By warning Imation’s customers that they could be subject to
injunction, One-Blue made an “announcement of a falsehood”
(violation of Unfair Competition Prevention Act) because
precedent precludes it from seeking such an injunction

Are We on the Right Path?

» Given the potential for patent hold-up and royalty stacking, some
restriction on SEP holders’ right to injunction is warranted

» That said, the current practice in Japan of assessing only the
implementer’s willingness to license on FRAND terms may unduly
shift the bargaining outcome in favor of implementers
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A Possible Way Forward

« While assessment of the patent holder’s willingness to license
(cf., Huawei v. ZTE, EC)) is a must, restoring balance in
bargaining outcomes is likely not possible without conditioning
the availability of injunctive relief on the “FRAND-ness” of both
parties' royalty offers

» This amounts to admitting a “range” of FRAND royalties (Sidak,
2017), without necessarily creating ambiguity in the court’s
determination of reasonable royalties
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Wataru Tanaka

We will begin the afternoon program, the special
lectures by invited speakers. We have Professor Saul
Levmore, University of Chicago. Professor Kanda
will introduce our guest of honor.

Hideki Kanda (GraduateSchool of Law, Gakushuin
University)

Thank you. Let me briefly introduce Professor Saul
Levmore. Professor Levmore is currently professor at
the University of Chicago Law School. He is also
President of the American Law and Economics
Association. | am deeply grateful to Professor
Levmore for having travelled all the way here from
the United States this time. He studied at Yale, and
has taught at Virginia and Chicago for long time. He
was Dean of the University of Chicago Law School
for several years. Professor Levmore's work is
immense and wide-ranged — just too much for me to
introduce all his work now. Please visit the website of
the University of Chicago Law School. Now I will
hand over the microphone back to Professor Tanaka.

Wataru Tanaka

Thank you. We will start the program by Professor
Saul Levmore: Convergence and then Downstream
Divergence. The floor is yours.

Saul Levmore
Thank you very much. | am going to speak for not the
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whole time, and then I hope you’ll ask some questions.
But | want to begin a little bit by just saying a few
words about the American Law and Economics
Association because we, in the United States, hope to
have more interaction with the Japan Law and
Economics Association. I’d just say a few things but
really my goal is to invite you to come to the United
States next year to Chicago to the annual meeting of
the Law and Economics Association.

Law and economics in the United States is really
growing. At the annual conference there will be 300
people at every session. In each session, at every hour
there might be between seven to 12 sessions at one
time. Of these sessions, there might be corporate law,
tort law, tax law, many other sessions at one time.
People choose what is of interest to them; three papers
are given in each session and then there is time for
questions and answers. It’s very American. People
always disagree with one another. They never say that
was really a very good paper. They always say, |
don’t understand your paper. Here’s my question.
This is the style of law and economics in the United
States but | promise that if you come to our session

we’ll be a little bit more Japanese and polite.

We find also in the American Law and Economics
Association that there are more and more young
people who come. Law and economics just before my
age group. By my time there was the first set of
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people who did Ph.D.’s in economics and also J.D.’s
in law. Before me, there were really some economists
in law school but about my age there started being
people who had both degrees. It’s become very
common, and especially because empirical work has
become very common. At our conference, perhaps
one-third or one-half of the papers are empirical,
using available data sets. The young people especially
really like data. They have much more computer
science training. | think this is the direction of law
and economics in the United States. Perhaps it will
switch back in a few years to more theoretical work or
practical work about what law firms actually do, or
government projects actually do, but it just goes up
and down. Indeed, there will be sections at the
meeting devoted entirely to empirical methods in law
and economics, along with tax and torts and corporate
law, and even criminal law and constitutional law.
Every area of law now has some law and economics
people in it. My prediction is that this is what will
happen in other countries as well.

We also have a journal, the American Law and
Economics Journal, which | encourage you to read.

It is free online. Perhaps also such a journal will
develop in Japanese. It is a very competitive journal.
It is a peer-reviewed journal. The work in it is meant
to be accessible to people who do law, to people who
do economics, and people who do both. No special
training is required.

I recently wrote a paper about which | will speak here
today. | will also publish an extended version of it in
the American Law and Economics Journal. Perhaps in
the future we can develop a joint, international law
and economics journal, as well as meetings.

Again, thank you very much for inviting me.

**

My topic today is about convergence and downstream
divergence in law. | know these are unfamiliar words,
but what | mean is to address a general comparative

law question, asking why we find some legal rules to
be cross-cultural, true in many countries, while other
legal rules are specific to their local cultures. When
law has become similar across counties | say it has
“converged.” For example, every legal system we
know says you cannot go to your neighbor’s house
and steal. A theft is a common rule in every
jurisdiction. That is what | mean by convergence. |
also refer to this as “upstream convergence,” meaning
it is a basic thing of a legal system. The fact that
every system has a rule against murder, and another
against stealing is upstream convergence. If the
precise details of these rules differ, this is downstream
divergence.

There is upstream convergence in many areas of law.
Every country we know has a tax system, but tax rates
and exemptions differ downstream. Almost every
country we know has a police force, to take another
example. Often we can think of “upstream” as aspects
of law that developed earlier in time, while
downstream rules are refinements that came later in
time.

Let me just say that divergence and convergence can
be found the other way around. The concepts are not
circular, as | hope to show.

Every legal system has a rule that tries to discourage
people from being negligent, what we call the tort law
system. If | walk over and | kick Professor Kanda in
the knee and | break his leg, every legal system says
that’s very bad. We need to discourage that. You must
pay his damages, or maybe even make it a crime.
There is substantial convergence. Downstream, there
is again some divergence in how damages are
calculated. If it is a crime, there is substantial
divergence downstream. Some legal systems might
impose a prison sentence of one month, some for 3
years, some for 10 years, and so forth. Here too, the
basic point is convergence upstream and divergence
downstream. | want to explain why this is true.

That’s the essential goal of this paper.
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As for convergence, we can ask why legal systems
seem to share rules? There are familiar explanations,
such as the fact that countries observe one another and
copy, but we can say more. | have two ideas there.
One idea is that sometimes there is an efficient rule,
and it survives. Some rules really work better. Every
legal system adopts such a rule. That’s a very law and
economics view. If there’s only one way to be
efficient, in the long term we expect everybody to be
efficient or societies will not survive. For example,
having a rule against theft is efficient, for otherwise
people will fight one another, put one hundred locks
on the doors of their houses, and engage in other
costly defensive measures. It was very efficient for
legal systems to outsource this task to police and a
system of penalties. This may even be how law began,
trying to prevent murders and theft. In short, one
source of convergence, or similarity across systems, is
the success of efficient rules.

Sometimes there is an efficient rule that is unpopular
on moral, political, or ethical grounds. Politicians will
not want to impose such a rule. Economists might like
a rule, but other people will find the rule ethically
unattractive. For example, there is the famous idea
advanced by the economist, Gary Becker, that instead
of punishing people every time they go to a store and
steal, we could just punish them one in a hundred
times. We can save resources with only occasional
enforcement and then severe penalties. But most
people are horrified by a rule that imposes a 100 year
prison term on the unlucky criminal who is caught
under such a system. It’s morally offensive. Perhaps
people can be improved during short prison terms,
and so forth. In any event, no legal system has the set
of rules imagined by Becker-style economists,
however efficient they may seem. Put in my terms, an
efficient rule will not necessarily lead to convergence;
convergence requires that a rule be both efficient and
ethically acceptable. If the two do not match, we can
expect divergence, especially because different
societies might have different ethical sensitivities.

Another source of divergence derives from the fact

that multiple rules might be efficient. Think of tort
law, and the situation where a tort causes more harm
than would otherwise be the case because the
apparent victim contributed to the loss by also being
negligent. | need to be discouraged from driving my
car too fast and causing an accident but you also need
to be deterred from jumping into the road from
between two parked cars. Economists famously note
that there are at least two efficient rules to handle this
matter and deter both of us. One rule is the rule of
contributory negligence. If | drive too fast, and I run
you over, | must pay damages. But if you added to the
accident, | can be forgiven from liability. | will still be
deterred under this “contributory negligence” rule
because | do not know in advance that you will jump
into the road. You will be deterred, knowing that if
you behave negligently you will not collect damages
from me, the speeding driver. On the other hand, we
can have a rule of comparative damages, where the
loss is divided between us. This gives me an incentive
to drive slowly and also gives you an incentive not to
walk negligently. This is a famous law and economics
example of multiple efficient rules. Remarkably, we
once found divergence among legal systems. Some
had contributory negligence and some had
comparative negligence, Even within the United
States, different states had different rules. Both were
efficient, presenting convergence.

Many years ago, most societies had a contributory
negligence rule. If | drove too fast and | ran you over,
| paid. But if you ran out on the street so you’re also
inefficient, then you got no money at all. Over time
most legal systems have moved to comparative
negligence rule that | pay some money but I pay less
money if you are also inefficient. | think this is a very
interesting example because most people’s ethical
sense — something you can glimpse if you ask people
which rule they prefer — is that splitting damages
when both parties misbehave is far superior to an all
or nothing rule, forgiving the speeding driver when
the victim he injures happens also to have
misbehaved.
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Smoking cigarettes provides another example. Law
can fine cigarette manufacturers, if they are regarded
as wrongful for producing a product that causes injury,
but most people will then prefer a rule that limits
these damages in a world where smokers knew of the
danger of cigarette smoking. Sure enough, law has
moved in that direction. It looks for a rule that is
efficient but that also matches people’s ethical sense.
In sum, we should expect rules to be the same, to
converge, when there’s one rule that’s efficient and
when it runs together with people’s ethical
responsibility. But we should expect rules to be
different, to diverge, when either there are many rules
that are efficient or when people do not share ethical
sensitivities.

And now let us emphasize convergence and
divergence theory with another example. We find
every legal system penalizing thieves, but
downstream there is no ethical or efficiency reason to
prefer one length of a prison term over another, within
reason. It is not surprising, then, that we find different
legal systems with different lengths of terms for this
sort of crime. Economists simply cannot tell us the
most precise penalty, and people do not have a shared
ethical sense of the correct penalty. Some people will
want long terms, while others will want to give
wrongdoers a second chance. With no shared ethical
intuition and not even a convincing efficiency
argument downstream, where the length of the prison
term is concerned, we find different rules and thus
divergence across legal systems.

Consistent with the theory advanced here, sometimes
it is the other way around, with downstream
convergence and upstream divergence. For example,
legal systems agree that if there are damages for a tort
or a contract, we should not multiply the damages.
Economist would say that actual damages are
efficient; fractional damages would under-deter the
torfeasor, but multiple damages would constitute a
moral hazard, for some people might hope to be
injured, and might actually cause damages. If a
bicycle runs into me and causes $5,000 of damages,

no legal system gives me $1 million in damages. All
legal systems seem to understand if you give me $1
million for being hit by a bicycle, I might run out in
front of careless cyclists in order to get hit by them.

I think these principles can be found in many areas of
law. We have already seen them at work in tort law
and criminal law. For one more example, think of the
political decision about how to manage a police force.
In large and populated societies police forces are
efficient to create, upstream as | have called it, and
virtually every society does so. People’s ethical
intuitions favor these creations, in part because they
do not like self-help, when it comes to violence.

And yet opinions diverge as to the precise sizes of
these forces, and whether they should operate on foot,
in vehicles, or even on horses and bicycles. The
correct deployment of police is not easily solved with
an efficiency analysis, nor is it a matter of shared
ethical judgments.

In recent times, and especially in the world of law and
economics, it is common to think that empirical work
can solve these efficiency problems. But it is virtually
impossible to fashion an experiment that will tell us
what percentage of police officers should patrol on
bicycles. There are so many other variables at stake.
For this reason, | do not think we will ever find
convergence this far downstream, regarding the
number of police to put on bicycles or on other modes
of transportation. As a matter of ethical intuitions,
people might want police on cycles after hearing a
crime in a park, where automobiles cannot easily
travel, but this intuition will change over time when
crimes occur in various settings, and when criminals

adjust their “efficiency” conclusions.

Legal systems might converge about the deployment
of police, but if so | think this will be because they
copy one another —and imitation is certainly another
source of convergence.

Convergence and divergence along the lines
suggested here can also be found in our personal lives.
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Parents seem to agree upstream that their children
should not be too noisy in public places. But there is
no agreement as to the right method of influencing
this behavior. Empirical work is hard to find, and
ethical intuitions diverge, as we all know. Some
parents offer rewards for good behavior, some express
displeasure, and others impose penalties, but it is
hardly clear what works best and there is certainly no
shared moral sense. I think it’s a good way to explain
to students how divergence comes about in law, even
the simple things in life, how to teach children
mathematics. Just as we do not agree on ways to
discipline children or teach them mathematics, even
though we agree upstream on the general goal, law
also diverges downstream when it comes to specific
rewards and penalties.

I think this might be a good place to pause, although |
have other things to say, because | am hoping you
have questions to ask

Wataru Tanaka

Thank you very much. The session is until 2 PM. If
you have any questions from the floor? Professor
Aoki?

Reiko Aoki
I understand your basic principle that upstream is
convergence, divergence is downstream. The last

(Japan Fair Trade Commission)

example you gave us, police, that it’1l be very difficult
to do empirical work because there are so many
factors that would determine whether the policeman
would be on a bike or a car or a horse. How far are
you — what factors are you taking into account when
you say divergence due to differences? Is it ethical
factors only? You mentioned ethical differences but
would you include things like economic situations or
things what we would call socioeconomic things as
well? That’s the question.

Saul Levmore

I’m going to repeat the question always to make sure
we understand each other. I understand the question to
be: We find convergence, that is agreement, among

legal systems especially where we have an efficient
rule and also one that’s ethically attractive to people.
Politics likes the rule. Economics likes the rule. The
most interesting economics part of the theory is that
we find downstream divergence precisely where
economics has difficulty finding the most efficient
rule.

Let me try a very different example on you, say
voting. As you know from a discussion we had
earlier, I’'m very interested in public choice, again a
big area in the United States that we count this part of
law and economics to the extent there are legal
implications. It’s very common in democracies to
have voting. We have good reason to think that
majority vote reaches good results. It draws on what
we call the “wisdom of crowds.” We like majority
votes. On the other hand, we’re really not sure how to
structure democracy. Should we have one person -
one vote? And then should we elect politicians in
nationwide elections or at the level of localities. If we
look at fifty democracies, we find fifty different
organizations or details of these democracies. Again, |
would say that upstream they all agree on a certain
kind of majority rule because that seems efficient and
also ethically attractive to them. But it is very hard
downstream to agree on efficiency or ethical matters.
As a result, the details of democracies diverge.

Wataru Tanaka
Thank you so much. Will there be any other questions
from the floor? Professor Kanda, please?

Hideki Kanda

It seems to me that it’s difficult to understand why
there’s more convergence upstream and less
convergence, or divergence, in downstream. You say
in some cases the situation is the other way around.
Could I ask you what explains the situation where
there is more convergence upstream, and the situation
where less convergence upstream and more
convergence downstream? If we do not have a good
theory in dividing these two, then the distinction
between upstream and downstream should just be
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discarded.

Saul Levmore

I understand the question to be twofold. First, do |
have convincing examples of where downstream there
is convergence, and upstream is divergence. But the
more important part of the question as | understood
was, do I have a theory about why there’s more
convergence upstream and less convergence or more
differentiation downstream.

The only example | gave in the paper, and the one that
I noted earlier was the convergence on single or
“actual” damages. | think that the amount of damages
paid is a downstream matter. Almost every legal
system in normal tort cases limits damages to single
damages. That’s very downstream. Meanwhile,
upstream we see divergence. Sometimes there is strict
liability and sometimes a negligence rule, to take the
most important example across and within legal
systems. Similarly, sometimes we see comparative
negligence and sometimes we observe contributory
negligence. There is also divergence — and perhaps
this is more of an upstream example — regarding
retroactive torts liability. When there is liability it can
be described in efficiency or in ethical terms. If we
hold an automobile manufacturer liable because it did
not put in airbags twenty years ago we are
encouraging manufacturers to look ahead and come
up with improvements rather than to fight against
legislation that requires new safety devices. It might
also appeal to common ethical intuitions to say that
this is a form of strict liability. In any event, there is a
great deal of variety on this matter; it is sometimes
known as retroactive lawmaking and sometimes
simply a matter of the length of the statutes of
limitation.

The second part of your question is a comparative law
question: if you accept my idea that convergence is
most often found upstream, while divergence is
almost necessarily downstream, then you are asking
why that is the case. | offered the idea that all legal
systems need to discourage killings and theft, for

example, whike the details of how they do this will
vary, in part because it is difficult to identify the most
efficient prison terms and things like that. I’m not
sure | can do better than that. | think it really goes
back to the question of why law emerges in the first
place. Without it the world would be chaotic, and
humans might even have disappeared, and certainly
would not have formed densely populated areas that
were able to invent and communicate. This also hints
at the idea that “upstream” can be defined as coming
early in time, while “downstream” refers to a later
evolutionary development.

In more recent time, people in different societies
developed gas powered engines, and eventually
automobiles. Upstream there was convergence, but
downstream, some legal systems suggested or forced
people to drive on the right side of the road while
others chose the left side. This is downstream
divergence when either rule is efficient. Efficiency
only required agreement to drive on a given side of
the road.

And, again, | think the functioning of democracies
offers another good example. of that. VVoting took root
in many parts of the world. It was probably a good
way to reach decisions and to prevent revolts by
disgruntled majorities. But how to vote exactly, how
often they vote, whether the minister can stay in
office many years or must leave office after a certain
number of years — these are questions not easily
answered with efficiency in mind or with ethical
sensibilities.

Here is a final example that still puzzles me. Virtually
every society that votes, has a rule requiring elected
officials to come from within the jurisdiction. If we in
the United States think you have a great minister, our
legal system, like all others, does not allow us to vote
for that person to be our presdent. Corporations can of
course hire successful managers from other
corporations, but countries have rules forbidding this
seemingly efficient practice. | could argue that all
over the world, people have the ethical intuition that
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their leaders should come from within — and then this
is the course uniformity. But | am not comfortable
with this answer; | would have expected divergence
here because efficiency suggests one thing, even if
common intuitions suggest another.

Wataru Tanaka
We have time for just one more short question.
Justice Kusano?

Koichi Kusano (Justice, The Supreme Court of
Japan)

What exactly do you mean by the dichotomy between
downstream and upstream? | got the impression that
that dichotomy is very close if not identical to the
dichotomy between principles and rules. If that were
the case, it would be quite understandable as
principles tend to converge and rules tend to diverge.
But if you mean something very different from the
distinction between rules and principles, please make
the point clear.

Saul Levmore

I was afraid of getting this question. The question is,
can you really distinguish upstream and downstream?
Maybe you are working a little backwards. When you
see rules differ, you’re calling it downstream. When
you see rules are the same, you are just saying it’s
upstream. But really how do know where to draw the
line between the two? Is this really different from a
famous difference between principles and rules or
standards and rules?

-62 -

Perhaps my upstream-downstream distinction is
arbitrary but I think time and evolution is the answer.
When a legal system starts, it does not first say you go
to prison for four years if you are a thief. It first
creates the category of theft and over time tinkers
with the punishment. Even if it creates prisons, it
changes the length of prison sentences. Therefore, |
refer to the earlier decision as “upstream,” or
fundamental, or earlier in legal development. | am
sure you can think of counter examples, but for me
this distinction works fairly well.

For a possible counter-example, every legal system is
associated with a nation, and within the nation there
are internal boundaries we call cities or prefectures.
Here, the evolution might be in the other direction.
Many local communities were solidified long before
what we know call nations developed. Yet it seems
awkward to think of a nation as downstream and a
municipality as upstream. The former usually has
control over the latter, even though the latter, the
municipality was developed earlier in time.

| see that my time is up. | want to say, again, thank
you very much. And, to repeat, please come to our
own American law and economics meeting. | will try
to send more of my colleagues to your law and
economics meetings, and especially so because of the
excellent work of the translators you so thoughtfully
provided. Thank you so much.

Wataru Tanaka
Thank you very much.
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(a) Changing (or unchanging) assembler-parts supplier
relationships (vertical keiretsu) in the auto industry in
Japan

(b) Relationships outside Japan

(c) Effects on formal contracts

Takeaways: (a) Relationships in Japan

1. On average, automakers in Japan buy less from their
respective group-affiliated (keiretsu) suppliers after
1999 than before

2. The previous result is due to Nissan & Mazda's sharp
decline in their procurement ratios from the keiretsu
suppliers, but the ratios are stable for the other
automakers

3. Nissan's restructuring (NRP, N180) appears to have
destroyed the trust relationship mainly because of the
failure of their shared understanding
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Takeaways: (a) Relationships in Japan

4. Even Toyota did restructuring (CCC21) since 2000 to
reduce purchasing costs by making purchasing more
open and global, but the relationships are still based
on trust

5. After 1999 Toyota’s keiretsu suppliers increased their
supply to non-keiretsu automakers, but Toyota’s
procurement from other automakers’ keiretsu suppliers
is limited

6. Keiretsu suppliers seem to have diverged to two types

due to the difference in their relational skills (concept
originally developed by Asanuma)

3/6

Takeaways: (b) Relationships outside Japan

1. Toyota & Honda have managed to replicate in North
America the same kind of supplier relationships they
built in Japan by building “tough love” (toughest but
trustworthy) reputation

2. They have succeeded because they provided a
coherent set of elements (understanding suppliers, turn
supplier rivalry into opportunity, develop suppliers’
capabilities, share information, conduct joint improvement
activities) together from the start
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Takeaways: (b) Relationships outside Japan

3. Their contracts are ambiguous, consisting of general
statements and nonbinding targets because they
believe “spelling out specifics would encourage
partners to do only what they were instructed to, and
nothing more”

Takeaways: (c) Formal Contracts in Relationships

1. One empirical research focuses on the roles of formal
contracts for contingency planning rather than
safeguarding, and shows that Contractual contingency
planning is positively and significantly correlated with
Competence trust

e Contractual contingency planning: the extent to
which contracts detail activities and issues
expected to arise in future

e Competence trust: the extent to which suppliers
bring valuable knowledge that helps enhancing
supply chain performance
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Takeaways: (c) Formal Contracts in Relationships

2. Another empirical research studies how outsourcing
contracts by Japanese firms differ between their
relationships in Japan and those in host country (the
Netherlands), and shows that there is no difference in
Contract complexity

e Contract complexity: the extent to which
respondents agree with the 4 statements: The
contract (1) is detailed (2) specifies issues & events
that may occur in the future (3) specifies provisions
& clauses that facilitate coordination & planning (4)
specifies provisions that allow enforcement of
agreements & obligations

Takeaways: (c) Formal Contracts in Relationships

3. On the other hand, Contract flexibility is significantly
lower for those in host country, in particular, when
firms have limited host country experiences

e Contract flexibility: the extent to which
respondents agree with “The contract that we
wrote is open ended”

4. However, the same study shows that Contracting costs
are greater in host country outsourcing contracts

e Contract cost: the extent to which respondents
agree with “Negotiating & writing the contract was
a costly process”
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Overview
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The Classic Japanese Contracting
Practice

* The transacting parties pledge their
commitment based on long-term relational
contracts between mostly fixed parties (deal
structures).

* They involve largely unspecified ex ante
formal contracting and leave controversial
issues to future negotiations (contractual
provisions).

Overview of the Project

* Hypothesis: Japanese contracting practices between
makers and suppliers have changed since around 1990
because of the modularization of product architecture:
deal structure have changed to be less relational and
contractual provisions have changed to be more
specific.
* Semi-structured interviews of three industries’ experts:
— Electronics (highly modularized)
* 4 makers / 3 suppliers

— Automobile (moderately modularized)
* 2 makers / 6 suppliers

- System integration (in between)
* 2 makers / 0 suppliers
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Results of the Interviews

* Deal structures have changed a lot.
— The degree of change differs between automobile
industry and electronics industry.
* Contractual provisions did not change so
much.

— The degree of specificity differs between English
and Japanese boiler plates.

Deal Structures
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Classic Deal Structures: Long-term
Relational Contracts

* The “non-switching practice” model continues
* Price is renegotiated every 6 months
* Ranking system

* Changing governance system depends on the
developing stage of a supplier

* Close cooperation across firms based on
integral architecture of manufacturing

Logic of Continuity: The Significance of
Relation Specific Investment Affects Deal
Structures

* Quasi-rents occur when a counterparty makes
a relation-specific investment that would lose
value if the firm changes its operating strategy
(Johnson et al.).

* Quasi-rents create a hold-up problem.
* How do you commit to not change?

— Equity holding

— Exchanging personnel

— Supplier association
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Why Not Vertical Integration?

* The hold-up problem can be solved by vertical
integrations less costly than contracts (Williamson).

* InJapan, vertical integration have never been selected
although they have been existing as an alternative.

* Even in the United States, vertical disintegrations have
occurred since 1980s.

— Makers recognized that it is impossible for them to
develop new technologies for all the parts on their own.

— Vertical integration is not necessarily the only way to solve
the hold-up problem; contractual governance and the

Japanese contracting practice could be better alternatives
(Gilson et al.).

Logic of Our Hypo: Modularization
Changed Deal Structures

* The shift of product design from integral
architecture toward modular architecture

since 1990s made relation specific investment
less important.

* Deal structures should have changed from
long term relational contracts toward spot
contracts based on competing bids.
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Realities (Electronics Industry)

* Makers purchase fewer customized parts and
more commodity parts because of rapid
modularization and severe global competition.
— Most makers abolished their supplier associations.

* However, spot transactions are rare and de
facto long-term relational contracts continue.

Realities (Automobile Industry)

* In the automobile industry, makers move
towards modularization and purchase more
commodity parts, but not as much as in
electronics industry.

* Importance of relation specific investments
has not decreased as much and close
cooperation across firms is kept.

— Most makers keep their supplier associations,
even abolishing equity relationship.
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Contractual Provisions

Classic Contractual Provisions: Simple and
Unspecified ex ante Formal Contracting

* During the bargaining preceding a contract, parties do not
try to reach precise agreement on conflicting issues, but
leave them to informal contracts, such as minutes and tacit
agreements.

* As a result, formal contracts are less precise than Anglo-
American contracts.

* In the bargaining following a contract, results of
renegotiation are seldom reflected in the formal contract,
but rather in the “l owe you, you owe me” relationship.

* Rights that are specified in the formal contract are seldom
exercised literally.

* Parties are very reluctant to sue and do not consider
lawsuits as a measure of enforcing contracts.
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Logic of Our Hypo: Modularization
Changed Contractual Provisions
* Modularization diversified deal structure,
including the diversification of suppliers.

* The diversification of deal structure requires
deal transparency.

* Contractual provisions should have changed to
more formalized and specific.

Realities

* Contractual provisions have generally not changed since around
1990.

* Most Japanese boiler plates have a future renegotiation clause and
do not specify who will have the right to make final decisions
regarding predictable disputes, such as how to share the
responsibility of product liabilities.

— Two exceptions: product warranty; contract termination

* Most English boiler plates with foreign suppliers have an “entire

agreement” clause and contain more specific clauses.

» Battles of boiler plates are not rare.

* The practice of renegotiating via the “l owe you, you owe me”
relationship is likely not to continue mainly because of
strengthened compliance.
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Possible Reasons for Stickiness of
Contractual Provisions

* When the contracting parties are homogeneously
communitarian, they can expect their counter
parties will not sue and rather renegotiate in
good faith.

* In that case, the contracting parties do not
necessarily pay the cost of increasing the
specificity of contractual provisions and could
leave the sensitive issues for future negotiation.

» Cf. Depends on verification technology (Kvaloy &
Olsen, p.2203)

— Common law courts v. civil law courts

Relational

4

Classic )
w/ foreign co.
< £ ) ) Auto

A Auto

O

_ w/ foreign co.

-

J Elec

Classic A

Specific Spot % * Ambiguous
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Questions to Prof. Olsen

* Equilibrium q = realized q = contracted q
(p.2201)?
— In J Auto, realized q > contracted q.

* If the K is the costs associated with writing
explicit contracts specifying the quality of the
good, is K(v) the cost only to achieve verifiability
level v by the court (p. 2196)?

— Although, in both J Auto and J Elec, both parties do

not expect enforcement by the court, the battle of
boilerplate is not rare.
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Comments based on (selective)
theories of relational contracts

Trond E. Olsen
NHH Norwegian School of Economics

Relational contracts

* «Agreements for which the on-going relationship between the parties
plays an essential role in determining what happens” (Malcomson
2012)

* “The literature on relational contracts is concerned with the impact of
the on-going nature of the relationship on
* trade between the parties,
* on their payoffs,

* on the nature of any legally enforceable contract that is used to supplement
the relational contract,

+ and on the design of organizations”
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Relational contract

* Not enforced by courts (external enforcement), but by self-
enforcement (internal)

* Enables parties to sustain informal contracts on non-verifiable
elements (e.g quality aspects)

* Sustained by repeated interaction in long-term relation:
* Short-term temptations to deviate from agreement balanced by long-term
gains from sustained relation
* But limitations on what can be achieved; dependent on a.o.
«importance of the future»
* Discount factor & = 1/(1+r), also considered proxy for trust

Simple example

* Quality of a good can be High or Low, non-verifiable
* Probability of High realization given by agent’s effort (e)
* Contract: each period

» fixed payment (a) pluss discretionary bonus (f) if High quality
* Value for agent: a + Be — ((e)

* Agent chooses effort e = e* (), increasing in 3, provided:
* trusts principal, and obtains at least outside value (w,)
* Principal’s profit:

cnw(f) =eVy—Cle) —wy e=e"(B)
*+ Maximal for some B that yields first-best effort
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Simple example cont’d

* Enforcement constraint: pay bonus only if long-term relation has
higher value than break-up:

Vy—B+rB)==Vy+0  ie. n(@)=rp
* Value that can be sustained depends a.o. on interest rate (r)

*

r,(i__

Observations

* Lower surplus makes it harder to sustain a good relational contract
* Higher costs, lower revenues
* Better outside options

* Lower discount factor (weight on the future) makes it harder also
* Higher interest rate
* Exogenous probability of termination each period
* Less trust
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Specific investments
* Specific investments (/) may affect principal’s value, agent’s costs and
outside options (eVy(I) — C(e, ) — wy(1))

* Hence affects profit m(f, I'), but possibly differently at various effort
levels

» Relational contract may become easier or harder to sustain

4

Several agents

Optimal relational contract between a principal and several agents is a
«modified tournament» (Levin 2002):

* Only one agent -- the agent with the best performance — is rewarded;
but only if this performance exceeds a certain minimal level.

* This scheme yields strongest incentives for performance within the
limits imposed by self-enforcement

* May have relevance for «two-vendor policy»: tournament to become
single supplier for a part during the life of a model
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Relational vs formal contracts

* Relational: self-enforced. Formal: externally enforced by legal system;
must have verifiable provisions.

* Complements or substitutes? Will better legal enforcement increase
or reduce the value from relational contracting?

* First: in a given environment it is beneficial to supplement the
relational contract with a formal contract (on verifiable elements)
* But, may better formal contracts «crowd out» relational contracts?

* Depends a.o. on types of improvements, institutional factors and extent to

which the parties are able and/ or willing to renegotiate
(e.g. Baker et al 94,02; Schmidt-Schnitzer 95, Kvalgy-Olsen 09, Miller et al 18)

Endogenous verifiability (waisy-oisen aer 2009)

* Assumptions:
* Courts can verify relevant quality aspect with some probability (v).
* This probability is endogenous; determined by investments in contract
specifications.
* K(v) = cost to achieve verification probability v
* Breach remedies (institutional):
* reliance (RD) or expectation (ED) damages

* Results: depending on a.o. properties of cost function K(v);
* higher trust (6) may reduce or increase quality,
* better verification technology may reduce or increase equlibrium v,
* better verification technology may reduce or increase surplus.
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Endogenous verifiablilty: model

* Contract: Principal to pay agent s if agent delivers agreed upon quality
g. Producing g costs C{(g) for agent.
* If breach (g’<q or s’<s), harmed party can go to court; which verifies
quality with probability v.
* Breach remedies: expectation damages (ED) or reliance damages (RD)
* ED: breaching party must comply with its part of contract (s,q)
* RD: victim paid preparation costs in reliance on contract performance

* Spot contracts
* ED: always breach and court, principal obtains v(q - C(q)) —Kw)>0
* RD: zero-sum game, no spot contract can yield positive surplus

Relational contract and endogenous verifiabilty

* Relational contract feasible if s = C(q) and
1 5
m(q -s—K®))=q—-KQ@)—vd + U

where d = s and u; > 0ifED,and d = C(q) and uy = 0 if RD.

* Assumption: spot contracting forever if breach of relational contract
« Larger scope for relational contract under RD than under ED

* Alternative assumption: permanent separation if breach (ug = 0 always)

* Principal chooses g, s, v to maximize profits ¢ — s — K(v) subject to
constraints

-94 -



EERBEZMR 15815(201959A) EERBEFER

Trust and quality

* Model shows that realized quality g can vary negatively with discount
factor 6

* Gains from higher & can be realized by e.g. higher g and/or lower v.
Lower v tends to reduce g.

* Intuition: More trust allows for ‘less stringent’ (and thus less costly)
contracts. This reduces level of ‘specific investment’ to improve gq.

* Precise condition: this occurs iff marginal contract cost K’(v) is
inelastic

Verification technology

* Improved verification technology may yield lower verification
probability v in equilibrium.
* Gains from better VT realized partly through reduced contract specification
costs.
* Effect on verifiability determined by two opposing effects
* Lower marginal cost K'(v) yields higher v
* Lower cost level {e.g. fixed cost element of K(v)) can yield lower v
* Either effect may dominate

* Implication for stickiness of contractual provisions:

+ if developments associated with modular architechture yield lower contract
specification costs, the equilibrium contract specification level may increase
or decrease {(or not change much)
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Common law vs. civil law

. Improved verification technology through a reduction in marginal verification
costs will increase verifiability level.

* Implication: expect higher equilibrium v and thus more detailed contracts in
countries with low marginal verification costs.

*  Marginal verification costs can be considered lower in common law than in
civil law:

. Common law system considered more willing to enforce specific contract terms than civil
law, which to a larger extent set party-designed contract terms aside if conflict with civil

codes.
. Implication: expect higher equilibrium v and thus more detailed contract
specifications in common law countries than in civil law countries

Foreign vs domestic contracting

* Implication from model: expect more detailed contract
specifications under common law than under civil law

* Here possibly consistent with observation that contracts with
foreign companies (under common law, as in USA?) are more
specific than contracts with Japanese parties.

* Also consistent with empirical evidence of no difference in contract
complexity between contracting within Japan and contracting with
Dutch firms (both civil law countries)
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Relational contracts and negotiations

* Macaulay (1963): contractual relationships between U.S. firms often
structured with loosely specified legal terms that persist over time

* Suggests importance of self-enforcement as well as expectations that
parties will negotiate to work things out if disagreements arise

* Incorporate negotiations (and long-term formal contracts on
verifiable elements) in relational contracting (Miller et al, 2018)

* Implications:
* The parties write formal contracts that are not intended to be implemented
(terms are renegotiated in equilibrium)
* Formal contracts can exhibit strategic flexibility (ambiguity)
* Complementarity between relational and formal contracts

Model

In every period:

1. Negotiation phase: negotiate relational agreement (self-enforced) as well as
long-term contract (externally enforced). Nash bargaining with transfers.

2. Action phase: Productive actions in game defined by external contract in
force.

* If disagreement in negotiations: external contract inherited from previous
period is in force (and no transfers)

* Implies: disagreement points in negotiations endogenous and determined as
part of the contractual equilibrium
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Relational contracts, negotiations and external
enforcement

* External contract renegotiated every period in equilibrium
* Parties agree on a long-term stationary external contract for future periods
* Also agree on «special terms» for the current period

* Example:

* Agree on external contract with strict (and costly) monitoring of agent in
future periods

* But also agree on less strict monitoring in current period (to save costs)
* Idea: strict monitoring is fallback if disagreement
* Supports large span of future continuation values to reward or punish the agent

Strategic ambiguity

* Model shows that external contract may exhibit strategic flexibility (ambiguity). (See also
Bernheim-Winston 98)

» Verifiable elements (e.g. quantity) could be specified in contract, but are rather left flexible.
* Example: external contract with cost reimbursement for delivered quantity of standard

quality.
Unverifiable improvements in quality beyond the standard level incentivized by relational

contract.

* Consistent with contracts that are ambiguous:

*+ «spelling out specifics would encourage partners to do only what they were instructed to,
and nothing more»
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F—U— R B, (R, Bk, A7 a v, DB
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200, FHEDFEEM ERFEDHIEIZOW T2 b D TH 2.

BOEOSAERNCIRD LTHD &, B, BREARET DHE S LT, ARE
ERIEDMFET 2705, WIAEMEE 2 (RS 2 2 OfI & LT, B MEREDIERD
fHET 5. Fiz, BSHITIIT 2T & #8E O 758 (Berle and Means, 1932) %fii
2l LT, BREDPERIE OB TABL T D, REIC LD EMELREDORZ (REN
FFF) DORIEENFES 2—75C, REHINIRANC X 2 B OREDEIERS,
ERIRROTIEENEET L. BRI, BRFROME = BJEAM S Z L3 T&ED
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J@OREE L LT 57 Fa—FIL, IkORE ST OB TIX, Zamir and
Teichman (2018) (ZSLOAVDIEDATEIREG 3T L FES Z L3 TE 5. FeAE T, B
fite =12 B8 L CAsaoka (2018), M&ADEIIE & #7372 A 2B L T Asaoka (2019),
PRI RE L Clili (2019) 238> 5.

FERHIZR TR 72 DI, AR 2K & EHEE ~DBLOREE L TA
Va v E WL T DA TH S, RERNRET A TIE, BREDA A7 (F
1) %, EHEEAITHEMR & T2 a— AT arour s (B0) mYova vk
LT, EEEDTNE, 7y bAT v ardya—h GEV) RYT g v LEHERED
BB E LTEHT D (Merton, 1974). Z ORI V2 B ATEDIE ST
ROFEEOKRE LT, AFRE 2013) 2365, a—LVATvarour 7Ry
a VERTOERER, VAV EEDD (BEBEORTT 4 VT 4 2EmDD) AV
YT A TEAL, Py AT a Dy a— bRY Y g AT HEESL
T o1 v T 0 TEAT D, AREL, BRRE (2013) OSHTT o8k L
MEF DOBIRIZ, B A N2 7o ZE M OFIEFEXNLOMIE S LTHERRL, Zbia
PRAO72AII 200 %, Zamir and Teichman (2018) D43 HT A MRSHICRI L CRE S
%, FOBLLCHIHE L 72 2 A TRETHIEE O LER 2 b RaTd 5. £72, HRER
KL HRI OB LT, SRR RIOERICOUVWT, Hf (2018) 23

M2aE) & L CE AT DIEREICET 5 LE IOV T E BITHRET 5.
INOORHTAEEE 2T, M, BEE, BikOmo/ T o 2OMES, itk
EATOHIIN OV TR AT 5. 3 —R L— b AT AUEEOBLS THE R O
BHOOGEIRDEEA TOD A (RIBEESEE, 2019), i & ITE(T L RE A THY, 0D
BULCHAROBENIET 2 B2 bND.

AFEGOWERIILL T O Y T 5. F281 T, M L EHEE OBIRIZ W T, AR
BT SV E M SEROEFROBLN G, 3T, EkES & B OBIRIZ O
T, MHE A RTOBLEND, € L CHRART TR SR EDBIRIZOWT, i
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FEER T D.

2. B L EiEE
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PEOEETECB O T RICAE MDAV LN, B&0iHeE & LTER
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5. AIREEHIEL, SHEHE L TIISIED =2 —3 — 7 M B19314EDH
U 7 V=T MNSNT COREZ R Loz L, SEICEEEZ 52, FOSEICR
TH1890 (IHE23) FDIHFGEMUTEA ST,

ZORIRETHIEE DAL, ZHLARNS b EHEE AR IS0 U CHRERHE A 3K
952 LIFERICITZE A ER o7 L S LAY (Shiller, 2004), (LEEOE T,
BRI £ > CTZOBTOMREICHEINMEZ 52 DIEHN D72 L 52 5. BIFEOA
ML HoDH Y A7 ZFHE L TERINEERIT> CODHIRTIERL, —EREDH
BEATAE, 2O L CTERIREZTT S (Simon, 1956). F72, fEROMRFL
DU AT FKITFMG L, FESEME 2B hf T ofiln) (SRR 2382 (Tversky
and Kahneman, 1981). £7z, ROFEAZFIGEOEOL Y $RKE < FHMld D (fff
RS 5, K% BhES AEMAAE HA TV 5 (Kahneman and Tversky, 1984).
FASHER T 25— 5T, HRDBHEEICIRE SN TN D L) FIRFHEORED,
KREIZ, MR DR SN 20872 <, & U CEE R HEROEOLEL AT 5 2
K FEDI AT EMD L ZAREL T 52 & C, B ERITER L 725,
SHOBEMAGE TH DETEOBIGY, Tl &RE OSEED 34 S, Jensen and
Meckling (1976) DF 2 Hufiitk L R FEORIOFIERNL (m— = 2 —fif#H) 24U
LW FRE RO EF XD,
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DEREEWR L, AREETH DIETOKET, HEOEHARDHNDL Dk
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and Henderson, 2016; F, 2018). ZAUZ, HROMEEMNREHEET 5208249
D.
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ZRE SNRND T, ZDORA A ZNITRNVEL D L0125 T, ZOIRE
ZRWC, BRI Z RS S & 2127 5. BXOHEZ Db DT~ A F R
L7220 B2VD T, BREDOSA T TN~ A TR D LD Z &I, KREDOEEIZ
WRIND Z EHERT D, BREDMEANDEAET Mﬂiiﬁéﬁ@%@f‘%, TNEN
AIREAEDIRE (% W EHOH) (ICBOTHEEREZTY (bod b, HE
FHTHDHREITHOWT S, B8 L THEASSROEENEHN Sh D Z LT3R
RS20, — RIS O RMEN L bEIIRE <, HREDR 070G
NafT HHASHOL AL, HRERE ST D EZEOUAD O AR IH
L, ZIbEIND =LA T g L IEET S, RIS, BHEEORY Y
3 LV OAEE, AIREEOEEICL DA T a OISR ET-ITA 7Y a v T
i OAR N 438 U CE T 5.

Z DR, FEBRORERITR Ve b bR EMEHE D EEZ b2 Z & h
DLV, FER BB THIREREHIED RN D RIOSA A7 IR 2 &4 E
BRL, —HEX BN RZ DHEFEMZR L EREREIIIT, =0 HIOEMES

! %Hu@ BRI I > THE BRI A S T-EHES 13872 0, BEONETAIL S > CERET

i ODFWTF%{E&*E@W WAL T AT, AIRERMC Ko TlEE ~OBRERHED
T+§7\<E 72 DI A RHE S5 7o DI TIE NSRBI A TR RO D _RE THDH L) L
fif73& % (Hansmann and Kraakman, 1991). A5 ClE, FAGOERITIED ESRIG N AL EHE
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THA 8T T EAL, £, B L REDR 2 OFRTHLH5EIZBNT
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HERHEHRN T DHIE ThH D (542955, MRS, BIRE L 7=V
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2019).
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NEPELDOEFTE LT, #i & TIN5 LB b5, 72720, @, {R2EAMmE
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U7 AEMER OFARAN A IR R TGE T 2. B DR =B B EOBEDIHE
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3 ZIUEICIER D D & LT, SUTOHYIMEEEA~DORIEICEE L GRREE DT 2 Z 803
HENFEED DD (BIEFEAMM65DHA655010). —fRANCIDERHREAE T~ T, EHEE IS
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B2, EHEE IIRE 0% ) OFPH CREFERIEZTT 9 O, K5 E L CHR(E
ADFEEEIBKR L TWDHIZELL, BHREROMNE =T E0BL SN HEITE,
ULV FFET S & 2 Bl & ) OFIFA TR ThiILD (72721, D
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T2 OO EDIRIENIG S A5 & T 20, S LREETH 5.
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PINDHDT (58525, Ml HIKFE, Bk LTl ZiddFaa i 23 kE0577)
W27V —J4 NT& 55T (BHEEED O LB Z 22 Lo | W iR IR A HEER
WIS CTERT D), Gk LT a I b AL abin. £ 2T, izteidd
DIRFEIC & > TUE, BIMTAHT 295100 A7 &, IR TEL-A A 7R8IV &
DI RN, EHEE I L2 BEEBRITITED X 5 i8R <, FfFEaT
HODObLDETHIENTED, ZOHIRITIHBW T, HREDOHEFATRIL, §ElT
DEED TV —F4 RZEo TS A7 RE(LT DRI ZRBO TR S .

Z ORI, KERDOA 2T 4 TOREDI 2 BT, FARBOLERR 72T
PEOREE LTHIZ D Z M TESD. AMIL, @BEOZEITRESN L8817 A
VT 4T ED BATAEORCRICE X ZE < (Guth, Schmittberger, and Schwarze,
1982). 72& ZIEDSA F 755015 L LTH, DFERAERBETFCE RN ET5
&, FNIMTEIOBREER L 720, EREFFAHEILZ o6 EZIT WD EF
25.

42 TR

HENOBEEZ B SIUSDEGRIL, U A7 20214 e T4 72 /T
5. B ) A7 i, 2 MEE EAT 52 L b THR T2 EBH DD,
BEZDOND DL T LIGEOATHD. RIS, FRE LR, B0
FRIESNTWUL, VAZERDA BT 4 7VEL DR, HOMPEZFRTITE
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KDVFRANZRE SAVRWEGIE, TR Y 2 7 2D 2 L A [ahkE L, [k
HIELS A T4 7HAT 5. ZhuL, BELWIRZTA 72 LTTY,
HEEOBHD VAT TA T ERESND AfelkE & FhES2 I ERT 5. Z 2,
Mg (2013) MEHT 5, BRI L 2HEEDH 21T4%HHI L X 5 & 97Ul
FNETLEE LTRHETHHI SN TLE IR BELHEL LT (ﬂ%*@@
i), BE LWMTAZIEEL L5 LT, ZRETEROH H1TALABLTLE
5 (EBTFEOERE) &) ML— RT3 H5.

ZD & 5 REEHROTHTNTL, AT a L OFERETh HEEREDR T T 4
V7 A BRTFES/DHEEBRTHDOT, BREOA TV a L ORT Y a OffEIC
LoTUITATATHD. 22T, TOTHENRERIST DHIFEESME L Snb.
ZDORT, WASOIBFRCE L REBRR S RVIRY , B ol 2 s 51k
HTH DR E IR, B OZMEIREAE L, ARLEE LN X7 T A7
ERTZET, REOR VY a COMEZRET 2B HLHETH DL L F2D.

S HITDERCIE, BRIV SA T A (Stallard and Worthington, 1998) ~Dx%fL &\
A D (Teichman, 2014; FH,2018). U A7 T A 712I%, EHEESOMEICRE
EHZ2 DEMERo T b O L, REEMEA E D D, Bl iR N 27 b
DB DHD, TV Ui T DM s BaBE I T B T B RS, SRl i /3
T, A E LU E W HHRE & A IEMICHIETT 5 2 &1, SR EEREL
ITHHERITH L CTHREECH 5. BIE AL T AL - C, fERBHA LR o714
(ATOND FEREITBNTUL, MUZdH VGO FIT R IR A RWDT, #h
K& L THICAZ DI EWRERIZIB W T PR LA L2 ICE 2 onzh, LV
BUVHIEA LS K 9 IB 2 b7 TS 5. ZAUTRERETA b s
Z L EEWL, AOGESRAFRENT NS W T &R0 EaR O ERRHGEE & HF

, B OZTMhR A e, BEHIIRRNE, 20X 5 %A A, 7 A0 HE

Kk E T DO THDL EEXD.

4-3 SREHIE
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AR DEEREFAOMEL, B HHBERIC K > THBR T & 2R
ITRETHS. L L, SR, Bl oS IS IREE T W CEE
FBROBE S EDTE Y, MREDOREIZ L > TETORBAATRETH DT (5
4245R%), MRTMEORIIRGE (42550 UG (F4265%) (215 —Hisebx
HARETH D.

LanL, THBIFFENRGEETH Y, FANSEERERK MR TE 2Dt
HNIGREER R CBRAE S, PRREROD FE5 I THIR S kiR C & 72uy (42750). DD,
BRIHBCBI DEDOEED T, —EDOFPIZRIT 58RO EHHITE 2 5T
D0, FRDFEEL TODLOERITKFET D 5T, BfEOITEN B 52 5 5F
TEORENNTEROATERIED L, T EPFRTE e, FHIAHOFRIS T
T, EFEOHGHRIAEA, B3 & BREE | 21T 5 REFR & ORI TRKIRLEK TRt
BETDHZEELTH, HEFRIT, RQURBREITH Z LN TE 2O TRERV K
INTHRZ D, BUEOTITHIL, BN EHNC L > TR TX ZRTREMN ®H 508 (f
H, 2019), 2N L > TREDNENATZD03E 9 03NFH 5 Tlidzau.

ZO LD 7o & U, EROBRGOTHMEABHICE 2 D L, BRI
BN ADERE, SEORG EMRT DMENE L DDT, TR 2 #E&F
DOEGIA R R EED D &) BRFE RN £ RETH 5 (Easterbrook and
Fischel, 1991). JNZC, {DFENC S, Fkooi@v, AR, & 5558450, il
L, ¥Wrd 5 Z &%, BIEIZIIT S Tuvew, s, Bk Sz b o, ZDBLR
HERF A 1T {EM 38 D (Kahneman, Knetsch, and Thaler, 1991). Z OFRTESEEEE RilE
EFTHUE, AROIRENET HENTND Z LI, &5 HHAEHITBO TR
BBEZDOBMEANRTRER BV, ZORROFED, HROZW =TT L5 %
FRIDENWVIFERTHHEBZEXDHENTED.

4-4 PRREHIEE
L LIAIRAZ, 20X 9 REEOBITIEARHEE Loob, Bk O GH97:48
e T 5, SHRERETHTE (D&O) BRI DIFEIC L - T, SBT3
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TEBNOZARMENN G- 2 HIVTND. ZAUIBERERIITIE, #RE (2019) DF H KT L D
HERRITHRYS 95, 20194FEDEAHEIKIEIC & > T Z OROERRE 2 BT &
5 Z LN E ST (554305:03), O HEEIRIGED SN TNDH DT, Z DR
BEIZRBWCTHHMHE DO TR TR S LD, bod b, WE ORI CILRMR R
BHPRESNDDT, ERRBELERT D HO TR

TRBRZEFI DR 218 U TR BV TV D Bt O EOFRIOYEERDS, MEHEE <
HE L DM TORREIZE D FETITRD LR THR0DE, LO0—BL2NE SIS
HLHRZ D, T TCIORTERZRGT D &, (LEHE T TREINDGAE, &
EFITRHULE R OB A7 L TRWT LI T AZER L, BEIDSENIT
5. ZHUSK DA THUE T CRE SNVRWIGETE, RERAMAE LU, BEFR
V32 LB O Y 2716 U TRN S L I 7 AZE0R L, UL B 1D3AK
TS L UERMEET 572 5IE, — ORI NGz S8 TV D
M, RS ABIRT 5. oG, EERE F CIIRETH S RREOS
TRHAAR L DY, Z OB RIS R LT2IER U A7 ISk 5 7 L I 7 AL
Y5, R AR LB EL, &I AP — &5 ERZ LS5, 1#
Rt DE=4Y 7 LIRBRGEFDOREIC L > T, 201 2T 4 713 S
N5, & ZCRERBEEZT DEACH LT, B ) 27 13K T4 5.

Z OBUE DI THE L RROGEE DMAG I, EoRatticzoy 27 &7
L7 AOBREENT D Z L HBR L, HEFIXZ OBL L B a2 3R
D2 EMTER. EEEE N ATREEE N D THUE, W U 27 KD
HEHRTX 5 Z ENEE LU, 20D Y 27 ~DOBERES TR TR S 5.

ZD XD IAEDOEDRE SN D ERO—DIL, wBEOMHIR & FKIZ, REAR

PR RO, BEENMERNCIR R T 22T -T2 L0 b, RSV ) ek
MIIERIZ XD EN D ODEITIR D 28 Th D, b H—old, BERDFTHHE

4 EOMICHRHE A TRE LA 1S 5 7ET, ARMNMIBESN TS (33155 Bk
MASHALERD 5 Z & Th L. Bk Oat by, M BiHE O ERREORLOBLR
TEIRESND (Bainbridge and Henderson, 2018). = DIFA HEARBESIN AT L 72 5.
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L DHEETH D, EFIRRIOWTGRR K 212, FEFIWEAE /5%
BT HEAITL, WEREHE=8 D 703, BROAPRAIIEERD L0 P EDBK
RICE S TR D, LOURROFIHO T T, RRDFED FTH LIRS
FUC R DE=4 ) 7%l UT T 2RI WIRFC& % (Baker and Griffith,
2010). & Z T, ARIREHDZHOBEFI o> TEREOEHREZFHN L, T=~
U7 %AT ) BRI NS L UCHBRES 5. 0BT, BEFOHICE T 5720
I, BARED Y AT DIEEEL 72 HDIRRONE LARREIOBI A TR S TR Y,
DEIZBWTH STV D (K, 2017). #RERFEFRAIZB O TR ik
FEAHE L2 Z O, RS Y 27 OBSERESAHIERICEO L,

BEZ IRV ICB W TINS5 Z 3 CTE S, BROMLENET, Z OEHIOFSER
& UTEEZMERN I DM 215 DRV I b RO b s,

5. T4 RAvay
5-1 RIEXL L REDNT R

AT =EICRBN T, BEES 2 B & <R, (e, I =M OBRE: —
JBOMEEIZ L o TENENIHT LTz BERESAIC I 2 AIRETHIEIC DWW T,
fEMEE & AR DR OFIERSL & DRI E B LTt L, B &R
BT HATY a DRIy 9 4%, MREICITIHESZ BRSO TREM: 2 R4
52 &T, B ) A7 T A 7 HARITERN & 5 — 05T, EHEEITIZY X7 28
HlT 20355, —F T, ARETETET HIENMECROEHDIFHE, O
NCHT DAMEFNE L T, RN DB B A 52 5 Z L2 R
7-.

I TEAR TS D EHEE OIREHE & U CHE O = E BB AES

ROEHN, T L CTHREDHERE L U OREREFRHIENFET 52 LT, &
Ao A T 4 TN AT 5. 7272 L, MEERGERIRARIEE S DU Ti, Bk
DA CHA A T AR 28 F 0138 5 b OD, MREOFHAIER.L LOR
THEOBRIZE > TRy LR 0D, ZNHOBE, EHeS LHREDOMHIT L
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ST, F& LCHEROEEEM D Z L3 TE DFT1EE A L, BUHIciE, S
\ZEDIRENR S H 7T, HOMPEZ RO TEEARE STV I & IZHK
LG, Fi, HROBANPFIFOEOE Y bEGHISID 2 & T, i) 27
TA 7T DGR L, 2R E U TR am U CEEE DR Yy 3 v
OAED FIZET 2 HDOTH LS. ZORER, BREOKRY Y a odeEsh it
IR S AL D.
ZIHOBUED, £ O OHERTONEFINE L SR> T, Bl ORI Y
AT TA DI SNDHEE 525 Z b, FEOREICBIT HH%H~E A
T ADFEEENE 2, Bt T O E RN EE Th 5. ZiuHuik
DERGNRAEENT D Z L 2BU T, MEOH#EOMRE LA T 5. £/, HILICH
FTAHEOBITHCOWNTIE, BRI L AR T FHEAFRHE LTl
0, PRREIOSNTI PR E R OBSTRILH 2 b D0, BREGEME & ERYb~D
BN, WEFMERNAFEZTET DHE = 2 SOMifile, SRfifrg s L
TORBEATA~DOENCZ OISR D, ZORO—> & L TR T
AR® 5. HERFIFRITBOTHIK & 722 0 152 GBI L5 AR ~OBCR D
RIREL, (R LD M3 ZAMERET B IRV IRV TR S LS.
DX, RREHZRTER L DB BRI, FIERRE, (B, BRI
ERHRICEIT HHEOBEIC B L Q0 D, B LEHEE ORI, BFEICiT=
—NATvar Ty ATV a O, DRSNS I Rl
wHREL LT, AIRET S IESROEIRD /T ADFAE L, (EHER & Btk
DR, Z U THiR S BREORITIE, #FICiIm—Y = o —REIC kT 51
ey T 4 T, DI SA T AR L LT, A A B R L ORE
IREGFRAAHIE & AR EHINITRI D /ST ARFAET 5. S BIZ, B RO &

5 ZoX O RRIEOH Y L, AR AT AORLEEMTTEZDLZELTES. KT
(2016) (282 &, HDETIIMTITNAER SN A EHEE OREICEWERID R S — T,
SUTIE, ARITERHIY T 284 F THRIET 5. SUTIIRFLAVEE U TREOME A
L, BRI 0 Jel S BRI bR U 5. [EMEE O\ ML, RIFFCESE Fotk:
DL RLZ LB TES.
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TRERTHIEE L, RREAOICIEERS | 22 b OHIRCA BIADEER DO, (DEREIZ I ZBRE
BEIE & ERU LD, NESOBRCREZHMEL LT, BEFOIRREtEA~D Y
AT DIHR & RIREATA~D T F 2 ZADERIN T T b s, Stz BT %
ZHDORIEOFNIL, BHFNIA 2T 4 T OBEROHRL LT, LI EHEIC
L EEIC L2 B, FHED/NT o AD FIZRNL LT 5.

5-2 BuRR DB

DL D RIEICI T % — DO BEE/ R BRI TR OITEN . 52 25 TH D3,
ZORT, DO ) A0 T A 7 2ART Z EMEE LNETDHE, R
WIFHN AT S D IREEFRD T R ATRENME 2 0, BB R OIREZ RO /3T A
DEEPVETHD LS 2, £, BHHEORIFIET 2HE O AR 3
UL, ZHEIRZEIR L DT =4 U > 7 DPNA TN G RUICBROE R,
Hahs.

S BIZZ OBLUE THERITICHD LB OB O 2 7.5 &, Bl UAV VE
TR CBEME EE) L 7oA 47 (B EOME) 267 50T, a—LA47y
arouy IRy arEETH. L, BELORBEIL S TE U 2HERHEIC
OWTIE, B CHPESIE O Z BRI FANC IRE S v, ZoFlG L
KOFESFRIET, BFANZRAUE, e & Rk, Btk 7y b A7 v a oy
a— bRV arEAETHIEEERT D, BRBOGIEL 20Oy a—hRYva
AR L, RN A {2 ) U 72RO 2 A S AR A AT 5.

L2NUDEIRIITIE, BFA2NE0E ST b 2200720 975 Z Sis k> TR
(2321 2 BB O A DAFET 5. tESR7en PR B2 2 OERA 7250
(VRS2 B DSBS L 0 & Z OB U E X AT D
LT DL, THRITRE. ZOR, BHEEDSA BT 4 TOREITK LT, #%
B2 ER CAEIIIISIS L TWA 0 E 9 NI B Cldre <, BHEZR Il
TITIEEEN I OB 73T L AKEZ WL OFEHiA % % (Thibault-Landry,
Schweyer, and Whillans, 2017). & 572& 325 &, TRy, ZEMEIZEEr3 58805
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oA BT 4 TORECH D BT, MEDMEIZ &I 2FR1)7e U 27 74
7 X0, $HEZZIT RWEEDMERF AR T 2. — DRI NERAZEP S
T TWDEHIRIC & - T, TEHBIROMEHIEREE RO TH D70, LEMHEORIHE
ZORNB B END. FBEOREF ORI TN L TR ED £ £
THDHH, FBRIC L DHEKERENRICE LT, Z05& R o.LEE g 3 AT
B ®H 5. e LA, MORFHIB W TELMERILTHILTND EIEE 272005,
(A ZIHE 3~ D a2 M A AR e N & % &, FERNZR Y A7 T A o
X DRPH], B, SO SR TN S O FEBERAY F 7 L DR 2 i D ARG 3 ]
FRIZEHE CHDH L F R 5.

6. FERR

ARTIL, EOITEIRE T OBLEN D, MRSt A B0 & T, e, B
BeOBMRIZIRS A YT, HADEMBLORE, 1 2o T 1 7 LLBROREEICS
WCHHTEAT o T2, HESCEEOAEY, T OMACRT 5 R gt L3tz AR
DU EATINC A 5.2 5. ARKHIZRRE TS0 L C, IEMOFHER RN 45
(T HFERRORS, GEICTIRENDITERI L BELOMER (kT4 7L LT
DRI~ FF AR Z 2 DA TAEOE e &, IO HINT
BT D EH D N OATBIDOBED 1= DI A TEE AT A 72 b D Th H LRI,
N2 U CTIEE B DT OB OO H8ER S 5 & 52 5. FHIAR T,
AR B IREREFICE R LT, ZR O OWREICEET D LRI B 4
AT LTS 2 2 & T, #RE, @M, BEEEORIAHET 2RIEORNLR0ZE L
FIVDSLIH G UTe R lo oW, BRI gz B L7z, 20 & 5 Ze8igid,
EBNDHIEE DAFAEER N DWW T OBfEZ TR 5 & LT, FEA) e Y 27 7 A 7 %42
FTOOBUICALNE LIS, NTUAD EICE YL TS RERERLZ L
T, BALDT=DDFAFCADNTOIEEESD Z LIZ b FET 5.

Rt SR DRI BIRIC LR L7223 O, VERIEE AR L, ZAUsHS <t
AT DIXEF DA TH D, DN DB Z D D Z L1, EHIESE
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BTN E 1220 SIS 2720, Ly LSRR ROBLESS, Eilkoysc it
L CIEKEEDOSERRIN . 55 & 912, B ENCRHSI 2 TN A HE 5 LER
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ST U C, D HE ST Hx OIRICRT 2R 2D 5 Z LITD7R8 5.
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Contflicts of interest and the psychology of

shareholders, debtholders, and directors

Daisuke Asaoka
School of Commerce/ Graduate School of Management
Meiji University/ Kyoto University

Abstract

Corporations have conflicts of interest between shareholders and debtholders, debtholders
and directors, and directors and shareholders. While debtholders are protected by directors’
liabilities toward third parties and piercing of the corporate veil, and shareholders by derivative
suits, directors are protected by the business judgment rule, liability exemptions and officers’
liability insurance. These institutions are built not only on the kind of economic factors seen in
options values, but on a balanced mix of economic and psychological factors.

Keywords: Shareholder, Debtholder, Director, Option, Psychology
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