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Paulius Jurcys [Party Autonomy in International

Family Law: Efficiency Perspectives ]

(WEFBIZ L D RE)

Party autonomy is one of the issues which has
gained increasingly more attention in recent private
international law scholarship. Rising numbers of
international couples bring along numerous legal
problems some of which concern the governing law.
Mobility of persons made the traditional connecting
factors such as nationality, place of (common)
habitual residence or location of marital property less
helpful to determine the governing law. This is so
because nowadays people often tend to have several
places of economic interest (short-term job postings,
ownership of properties abroad etc.). One of the
suggestions is to replace territorial connecting factors
by the principle of party autonomy which should
allow the parties to choose the law of a particular
state to govern their relationship.

The principle of party autonomy has become the
cornerstone principle for international contracts; and
more recently, the discussion has focused on the need
to extend the scope of party autonomy in other areas
such as multi-state torts. However, despite the fact
that party autonomy principle has been introduced
into various national, regional and international
instruments dealing with specific family law matters,

it has received surprisingly little attention in the
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academic literature.

A closer look to the social reality makes it clear
that party autonomy has reached most of the areas of
family law: a couple may choose the place of
celebration, decide under which country’s law their
marital property issues are governed as well as decide
under which law the couple should get divorced and
which law should govern the consequences of the
dissolution of marriage. Much greater role to party
autonomy is given also in other areas, e.g.,
subrogation agreements. This change could be
partially attributed also to the change in the society
during the last century that brought about the sexual
equality in western countries. This transformation
also led to adoption of new family laws.

A number of reasons were invoked in order to
support the legislative decision to allow the parties
have (a limited) choice of law in various family
matters. Firstly, it has been argued that the right to
choose the governing law is one of the constituents of
individual freedom (private autonomy) protected by
constitutions of liberal democracies. Second, it is
often indicated that party autonomy adds a little bit
more flexibility to choice-of-law mechanism. Thirdly,
the possibility of designating the law of a particular
state provides the parties with more legal certainty
and predictability. Fourth, party autonomy is also
considered as a possible tool to achieve certain policy
objectives. For instance, in the EU, party autonomy in
the area of maintenance obligations was favored
because it is assumed that this should facilitate the
dissolution of marriage. Fifth justification of party
autonomy is even more general: it is argued that party
autonomy facilitates the interface of various legal
systems, induces cooperation between judicial and/or
administrative institutions of different states.
Furthermore, party autonomy could be seen as a tool
of harmonization of divergent legal systems which
also helps to eliminate complexity of choice of law
system and make it more fair to the parties.

As any other principle of law, party autonomy is
not absolute, but is subject to certain limitations. This
is so because the principle of party autonomy needs
to be adjusted to other general principles of law.
Three main arguments have been referred to in an
attempt to draw the boundaries of party autonomy.
First, it is argued that it is necessary to reconcile
autonomy of the parties with the sovereignty of the
state. In classical international law, the principle of
party autonomy could be viewed as a “privilege”
conferred to private individuals by the state; and the
possibility to avoid the application of the forum law
should be very limited. The second argument is about
public policy and mandatory rules. It is argued that
parties’ agreement as to the governing law should not
be given effect whenever when certain public values
need to be safeguarded or certain imperative rules of
the forum state (e.g., if it is necessary to prevent
forum shopping or the choice of the law which bears
little or no actual connection to the dispute). Third, it
is argued that party autonomy should be restricted if
it is necessary to protect certain stakeholders (e.g.,
minors or vulnerable adults).

Marriage as a social institution is deeply rooted in
the culture of the society in which it is embedded.
Hence, family related matters are often governed by a
set of rules: legal, moral, religious as well as social.
In other words, legal rules is only one part of the
norms which regulate some crucial aspects of
marriage. After the end of the Second World War, a
school of thought known as “law and economics”
emerged in the United States legal scholarship. Law
and economics is a movement that offers a
methodology to assess the appropriateness of legal
rules mainly focusing on the question of efficiency of
legal regulation. Much research has been conducted
in various areas of law from the law and economics
perspective, also including family law and private
international law.

Some scholars have also devoted much attention to
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examine the principle of party autonomy from the
efficiency perspective, but their focus has been
mainly on the role of party autonomy in international
commercial and trade law. However, there has been
no research done so far with regard to the economic
analysis of party autonomy in international family
law. One of the possible was to kick-off this debate is
to refer to the opinion which was expressed by the
in the abovementioned

attorney of the wife

Radmacher v Granatino case who stated that
“Pre-nups are like a form of fire insurance — far better
taken out before the event”. In other words, the
argument which underlies the idea of party autonomy
in international family law situations is that
agreements related marital issues are identical to
other forms of (commercial) contracts.

If this view is accepted, it should be possible to
analogously apply the arguments that have been
invoked by law and economics scholars who did
some research and explained party autonomy in the
light of efficiency consideration. It has been argued
that party autonomy (a) facilitates market conform
transactions; (b) is an efficient way of transacting
which offers certainty to the parties; and (c) facilitates
competition of legal systems. Further, law and
economics scholars have showed that party autonomy
should be

(a) information asymmetry between the contracting

limited in situations when there is
parties and (b) when some externalities involved (e.g.,
taxation considerations, or third parties interests are
affected).

Indeed, law and economics analysis is not only
possible in international family law, it could also
provide for a set of thought-provoking considerations.
The research from the efficiency perspective should
be further conducted; yet, this presentation focuses
on one of the crucial issues, namely, that it is quite
easy to put the equation mark between commercial
contracts and agreements in the family law area (e.g.,

to argue that spouses’ disposition about their marital
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property should be viewed as a market transaction). If
this view is accepted, it could be also clear that the
research done in law and economics of contracts is
similarly valid for contractual arrangements in family
law context. Such an approach treating commercial
contracts concluded in daily life and agreements in
family law sphere as tantamount is a simplified
approach; and that adopting such an approach means
that we are turning a blind eye to some of the
significant features that are peculiar to agreements in
the family law sphere.

In the light of such considerations, a further
question can be raised: are there possible argument(s)
that could help explain the reverse opinion, i.e., that
agreements in family law area are more than simple
day-to-day agreements? It is obvious that some
agreements in family law are closer to commercial
contracts than other. One of the most challenging
issues is related to the question of marriage itself; or
the question why do people get married? And what
makes the agreement to marry different from other
forms of commercial transactions?
there were some theories that
behind the

Specialization theory argues that marriage opens the

In economics,

explain the rationale marriage.
possibility to share future costs related to cohabitation
and child-raising. Investment theory views that
marriage as the guarantee for investments that
spouses are going to make in the future. In western
societies, the difference of marriage from other forms
of contracts could be easily explained by referring to
the religious considerations: that marriage is a form
of agreement or oath that is made in front of the God
and can not be revoked. This view holds true in many
societies; yet, this might not always the case. For
example, Japan is a secular country where religious
justifications of marriage are of little relevance.
Hence, the question could be rephrased as following:
how could the difference of marriage be explained in

the context of secular societies?
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The answer to the previous question could be
provided by invoking the signaling theory: that act of
marriage is a signal that spouses send to the society
about their mutual commitment. Signaling theory
helps explain how marriage (and perhaps other
agreements in the family law area) is distinct and
different from ordinary day-to-day commercial
agreements. More importantly, the earlier discussion
in economics (investment and specialization theories)
and law has been centered around the mutual
agreement by the two spouses and their interests in
concluding the agreement. Signaling function helps to
highlight the three-dimensional aspect of marriage:
that marriage is not a simple agreement by the parties
but also has broader implications vis-a-vis society as
a whole. By getting married spouses want to send a
signal about their mutual relationship; and sending a
signal has further ramification to their status in the
society.

Signaling function of marriage is important for a
number of reasons, one of them is that it helps to
show the specificity and distinctiveness of marriage
from other forms of agreements. Such a
three-dimensional perspective explains why there is
only one form of marriage in the society and why is it
different from other forms of commitments (e.g.,
partnerships, pacts or factual cohabitation). It further
could be used in trying to discuss the question of
whether family law agreements could be placed on
the same layer as other market transactions.

In legal scholarship, it has been also submitted that
marriage and other questions dealt with by family law
are closely intertwined with person’s capacity and
status which makes them distinct from other forms of
(commercial agreements). The argument based on the
signaling function helps illustrate the surplus value of
marriage and other forms of agreements in family law
and should be further discussed in the future.

The signaling perspective could become a catalyst
in considering various legal issues related to party

autonomy. It helps to expand the perspective and
clarify that there are more than two stakeholders
whose interests might be affected by the choice of
law. Furthermore, signaling function highlights the
surplus value of marriage (and probably other forms
of family-related agreements). Economic perspective
to party autonomy provides for some different
terminology which could help reconsider and have a
fresh view from a different perspective. Signaling and
“surplus value” could therefore be used in solving the
following dilemma: doesn’t surplus value mean that
party autonomy should be allowed to the widest
possible extent? Certainly, the discussions will
continue and one should hope that an
interdisciplinary perspective to legal problems will
receive more attention in the future.

D] iy 1 AR D EICERREIC LET,
WAITL X 9 A

[Professor Ota] : Thank you very much for your
wonderful and thought-provoking presentation. | have
a couple of comments. The party autonomy can be
Pareto optimal when there are no or negligible
externalities. The problem of marriage is that there
are many stakeholders who are not or cannot be the
parties of a marriage and marriage-related contracts,
e.g., (bourn or yet-to-bourn) children, parents,
relatives, and even ex-boy/girl friends. The party
autonomy should be supplemented by theories to
justify the exclusion of those externalities. To make
the matter worse, moral, religious, ideological, and/or
emotional evaluations, which are intrinsically
meta-value judgments and “poky,” drastically expand
the externalities, e.g., just a bystander may be
offended by a certain way of marriage related
behavior. Thus party autonomy is not enough to
justify or analyze the social institution of marriage,
and economic analysis can shed new lights. In

addition, | would like to point out that an
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evolutionary perspective (adaptive thinking) should
be indispensable in analyzing marriage system since
it is an institution for reproduction. | would also point
out that the decision making by household and family
can be analyzed by decision theory and group
dynamics.

[ Professor Kagami] : | would like to make a
comment on the point, which has not been addressed
in the presentation. In Asia and other regions, there
are contracts between families whereby it is agreed
that children of two families will get married in the
future.

[ Professor Teramoto] : I would suggest to consider
whether behavioral economics perspective could be
adopted in order to further discuss the psychological
element which is more prevalent in family-related
contracts than in commercial transactions.
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